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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     204 OF 2012 

(Under Section 366/34 of the IPC, 
arising out of G.R. Case No.  1118 of 
2010)  
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Md. Rafiqul Islam @ Raju Das  
Son of Md. Hadu Hussain, 
Resident of No.Gotlong, 
Police Station – Tezpur, 
Dist:- Sonitpur, Assam and  
2. Md. Minal Hussain @ Nipen 
Das, 
S/O Late Rustam Ali, 
Resident of No.Gotlong, 
Police Station – Tezpur, 
Dist:- Sonitpur, Assam. 
 

Date of framing Charge :- 16/10/2012 
 

Date of Recording Evidence :- 12/06/2013,   31/07/2013, 
05/02/2016 & 29/04/2016.  
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 29/07/2016.  
  
 

Date of Argument :- 29/07/2016.  
  
 

Date of Judgment :- 29/07/2016. 
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Smt. Dulumoni Sinha, Advocate.  
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JUDGMENT 

1.  In this case accuseds Md. Rafiqul Islam @ Raju Das and Md. Minal 

Hussain @ Nipen Das are put for trial for allegation of charge u/s 366 read with 

section 34 of the IPC, read with under Section 10 of the POCSO Act, 2012. 

2.  The various facts leading to this case according to the FIR in brief is that 

on or about 9 a.m. of 17-06-2010, the informant’s daughter Babita Daimary 

along with one of her friend Sunita Basumatary while returned from Sib Temple 

of Kamarchuburi, Md. Rafiqul Islam @ Raju Das and Md. Minal Hussain @ 

Nipen Das, residents of village Hotlong, Tezpur introduced and identified them 

as Assamese boys enticing them forcefully to Tezpur.  On or about 10 p.m., the 

informant’s daughter Babita Daimary informed him(informant) about the 

incident. The ejahar was filed by informant Dimbeswar Doimary before the O/C 

of Tezpur Police station on 18-06-2010.       

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of Tezpur 

Police Station registered Tezpur P.S. Case No. 565/10 u/s 366/34 of IPC vide 

GD E NO. 891 dated 18-06-2016 and SI Chitta Ranjan Borah, the then I/C of 

Mahabhairab Police Out Post was entrusted to investigate the case.  After 

completion of usual investigation, the O/C Tezpur Police Station filed charge 

sheet vide charge sheet No. 401/10 u/s 366/34 of IPC against the accused 

persons, Md. Rafiqul Islam @ Raju Das and Md. Minal Hussain @ Nipen Das.   

4. On being appeared the accused persons before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge u/s 366/34 of 

the IPC against both the accuseds namely, Md. Rafiqul Islam @ Raju Das and 

Md. Minal Hussain @ Nipen Das   and particulars of the charge was read over, 

explained to the accused to which they plead not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as six numbers 

of witnesses including the complainant. The case is remained for examination of 

the victims. It appears from the record that several times summons and even 

Bailable Warrant of Arrest were issued to the aforesaid victims but all the time, 

the aforesaid processes were found returned without service reported that both 
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the witnesses have left the said place after the incident. Therefore, after hearing 

both the parties, I think it would be futile to re-summon the witnesses in the 

same set of address. Speedy trial is the right of the accused person. Considering 

all these aspects, prosecution evidence is closed. Statements of the accused 

persons are recorded u/s 313 Cr.P.C. All the allegations made against the 

accused persons and the evidence appears against the accuseds are put before 

them for their explanation where they denied the allegation and declined to 

adduce defence evidence.   

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7.  The point for decision in this case is that - 

(1) “Whether on or about 9 a.m. of 17-06-2010, at Kamarchuburi, 

under Tezpur Police station, in furtherance of common intention,  

the accused persons namely Md. Rafiqul Islam @ Raju Das and Md. 

Minal Hussain @ Nipen Das abducted Smt. Babita Daimary, D/o 

informant Dimbeswar Daimary and Smt. Sunita Basumatary, D/o 

Bishnu Basumtary, with intent (or knowing it to be likely) that they 

might be compelled to marry them against their will or inorder 

(knowing it to be likely) that they might be forced or seduced to 

illicit intercourse with them  and thereby committed an offence 

punishable under section 366 read with Section 34 of the IPC?  

  

Reasons, Decisions and reason for decision. 

8.  To arrive at the judicial decision, let me appreciate the evidence 

on record. 

9.  PW 1 Sri Kamala Basumatary stated before the Court that he do 

not know the accused persons. Dimbe Daimary and Bishnu Basumatary are 

known to him. Two daughters of them went off missing about one year ago. 

On the following day of the missing of the two girls, the Police of Mahabhairab 

Police Out Post recovered them. On receipt of the information that both the 

girls were recovered he accompanied by Gaonburah Biren Basumatary went to 

Mahabhairab Police Out Post. They did not find the girls and the police said that 

they were detained at Tezpur Police station. Thereafter they went to Tezpur 

Police station and found both the girls being detained at Tezpur Police station 
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but he did not know the names of the girls. Both the girls and their fathers 

have left the village.     

10.    PW 2 Sri Kamal Daimary stated before the court that he did not know 

any of the accuseds who are standing on the dock. He did not know anything 

about the occurrence.  

11. PW 3 Sri Dimbeswar Doimary stated before the court that he did not 

know the accused persons.  Bobita is his daughter and Sunita is his co-villager. 

About 5 years ago, at about 10 a.m. Sunita called his daughter to accompany 

her go to Shiv Mandir at Kamarchuburi for offering Puja. However, both of them 

did not return back till night. At about 10 p.m., he came to know from his 

brother-in-law Bhogai Doimary that his daughter and Sunita were therein  

Tezpur Police Station and two “Miya” persons forcibly kidnapped his daughter 

and Sunita from Shiv Mandir.  Lateron he met his daughter and Sunita. They 

also told him that both the “Miya” boys forcibly kidnapped them. Later on, an 

FIR was lodged in the Tezpur Police Station by him, which was written as per 

his instruction.    

  In cross-examination, he admitted that he did not know who wrote the 

FIR. He has also admitted that he has not stated before the police that “at 

about 10 p.m., I came to know from my brother-in-law Bhogai Doimary that my 

daughter and Sunita were therein Tezpur Police Station and two “Miya” persons 

forcibly kidnapped my daughter and Sunita from Shiv Mandir.” 

12.  PW 4 Sri Biren Basumatary has stated that the incident occurred in the 

year, 2010. He came to know about the incident from Dimbeswar on the day of 

occurrence. He did not know the accused persons namely, Rafiqul Islam @ Raju 

Das and Md. Mrinal Hussain @ Altaf Ali @ Nripen Das. He also knew Bobita and 

Sunita. At night he came to know from Dimbeswar that his daughter and Sunita 

were recovered and both of them are in Tezpur Sadar Police Station. He along 

with Dimbeswar and Kamala Basumatary came to Tezpur Police station and met 

Bobita and Sunita. They informed him that they came to Thelamara Shiv Mandir 

in the morning time and they met two persons who told them that they were 
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Hindu community and took them forcibly in a vehicle. One of the accused is 

Raju Das @ Rafiqul. He did not know the name of other accused.  

  In cross-examination, he admitted that he has not stated before police 

that “I along with Dimbeswar and Kamala Basumatary came to Tezpur Police 

station and met Bobita and Sunita. They informed me that they came to 

Thelamara Shiv Mandir in the morning time and they met two persons who told 

them that they were Hindu community and took them forcibly in a vehicle.”

 He has no personal knowledge about the incident. He even not known how the 

victim girls reached the Tezpur Sadar Thana.   

13. PW 5 Smt. Golapi Doimary stated before the Court that she did not 

know the accused persons accused persons namely, Rafiqul Islam @ Raju Das 

and Md. Mrinal Hussain @ Altaf Ali @ Nripen Das.  The incident occurred about  

3 / 4 years ago.  Bobita is her daughter and Sunita is her co-villager. One day in 

the morning her daughter and Bobita went to Shiv Mandir at Kamarchuburi for 

offering Puja. However, both of them did not return back till night. On that day, 

she came to know that her daughter and Sunita were therein Tezpur Police 

Station and they also told her that two “Miya” boys forcibly kidnapped them 

from the Shiv Temple. She did not know whereabouts her daughter. She left for 

Mumbai.   

  In cross-examination she admitted that she came to know about the 

incident from her husband. Her daughter Sunita did not tell anything about the 

incident to her.  

14. PW 6 Sri Raju Kumar Das has stated before the court that he knew the 

accused Mrinal. But he did not know the other accused Rafiqul Islam @ Raju 

Das. At one point of time about 5/6 years ago he was working as Manager of 

Hotel Holiday Inn. One day, at about 6.30/7 in the evening two girls had come 

to that Hotel. They wanted to stay in the Hotel so he has registered their 

names in the Hotel Register. After 5/6 minutes later one young person came to 

the hotel. The said person was about 15 years old and he did not remember his 

face on that day. At the time they came to know that the dinner is served at 9 

p.m. in their hotel. They disagreed to have dinner at 9 p.m. and therefore, they 
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refused to stay in the hotel and went out.  Suddenly a lot of people came to the 

hotel along with the said two girls and some photographers. In the mean time 

he was driven out of that place so he cannot say what happened afterwards.  

15.  These much is the evidence of the prosecution case. In fact it appears 

that none of the witnesses implicating any materials against the accused 

persons.  

16.     To brought the charge under section 366 of the IPC, prosecution must 

prove that – 

  “(i)  kidnapping by the accused or abduction by him ; 
  
   (ii)  that the person so kidnapped or abducted is a woman ; 
 
 (iii) that the accused then intended, or knew that it was likely, -  
 

(a) That such woman might or would be compelled to 
marry a person against her will, or  

(b) That she might or would be forced or seduced to 
illicit intercourse.” 

  

17. It is true that it cannot be said that the evidence of girl always needs 

corroboration in cases under this section, but where it is found the girl in 

question has been definitely lying on important points in her story, then it is 

unsafe to rely on other parts of her evidence to convict any person of a criminal 

offence unless that evidence is corroborated in material points. But here in the 

present case, it has already stated that the prosecution has failed to procure 

the attendance of any of the victim inspite of availing ample opportunities. 

Circumstance of this case is such the summons and bailable W/A was issued to 

the victims returned several times reported that they have been left the place 

of address after the incident. In addition to that PW 1 stated that both the girls 

and their father had left the place after the incident. Similarly, a mother of one 

of the victim Babita PW 5 Golapi Doimary has also stated that she did not know 

whereabouts of her daughter as she left for Mumbai. Under such 

circumstances, the prosecution evidence was closed.  

18. The statement of any of the witnesses as discussed above, nowhere 

stated any of the ingredients of the aforesaid section. So, considering the 
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evidence available on record, I think the accused persons are entitled to get the 

benefit of doubt. Hence, they are acquitted from the alleged charge and set 

them at liberty forthwith.  

19.  The liabilities of the bailors are hereby discharged.  

  Send back the GR Case record being No. 1118/2010 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 29th day of July, 

2016. 

 

       (Ashok Kumar Borah) 

SESSIONS JUDGE,     

SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

(Ashok Kumar Borah) 

  SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
                    
Smt. R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Kamala Basumatary 
 

2.  Prosecution Witness No.2 :- Sri Kamal Doimary, 
 

3.  Prosecution Witness No.3 :- Sri Dimbeswar Doimary, 
 

4.  Prosecution Witness No.4 :- Sri Biren Doimary, 
 

5.  Prosecution Witness No.5 :- Smt. Golapi Doimary, 
 

6.  Prosecution Witness No.6 :- Sri Raju Kumar Das, 
 
 

EXHIBITS. 

NIL 

 

  

(Ashok Kumar Borah) 

SESSIONS JUDGE 
  SONITPUR : TEZPUR 

 


